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BEFORE THE HEARINGS DIVISION
OFFICE OF HEARINGS & APPEALS
UNITED STATES DEPARTMENT OF THE INTERIOR
4015 WILSON BOULEVARD
ARLINGTON, VIRGINIA 22203

GENWAL COAL COMPANY, INC

LA 4
Petitioner,

v.

OFFICE OF SURFACE MINING
RECLAMATION & ENFORCEMENT

N et N’ Nt st it gt “auge?

NOTICE OF VIOLATION
NO. 91-02-244-003
CRANDALL CANYON MINE,
EMERY COUNTY, UTAH

COAL MINING PERMIT
NO. ACT/015/032

PETITION FOR REVIEW AND REQUEST FOR HEARING

Pursuant to 43 C.F.R. Part 4,1100, et seqg. and 30

C.F.R. § 843.16, Genwal Coal Company, Inc. (referred to as

"Genwal" or "Petitioner") petitions for review of the fact of

violation of Notice of Violation No. 91-02-244-003 issued to

Petitioner on June 26, 1991, and requests a hearing on this mat-

ter in Salt Lake City, Utah.

STATEMENT OF FACTS

1. The Utah Division of 0il, Gas & Mining ("State" or

"DOGM") issued Crandall Canyon Mine Permit No. ACT/015/032 to

Petitioner on June 14, 1989,

2. On June 26, 1991, Notice of Violation No.

91-02-244-002 ("NOV") was issued by the federal Office of Surface
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Mining Reclamation and Enforcement ("OSM") to Genwal as permittee
of the Crandall Canyon Mine, Emery County, Utah (the "Mine.") A
true and correct copy of the NOV is attached hereto as Exhibit
naL

3. The NOV was issued by OSM for Petitioner's alleged
"failure to first obtain a permit from the Division (DOGM) prior
to engaging in and carrying out any coal mining and reclamation
operations." This NOV applies to a portion of the Crandall Can-
yon Mine Forest Development Road 50248 ("Forest Road 50248")
extending from the present permit boundary approximately 1.3
miles to State Highway 31.

4, The NOV requires the operator to reclaim Forest
Road 50248 within eighty (80) days or submit to DOGM a complete
and adequate plan to permit and bond Forest Road 50248 within
thirty (30) days of issuance of the NOV.

5. Prior to issuing the NOV, OSM issued ten day
notice No. 91-02-246-002 ("TDN") to the State, dated March 21,
1991 for two violations including: (1) Petitioner's alleged
"failure to obtain a permit from the Utah - DOGM prior to engag-
ing in and carrying out any coal mining and reclamation opera-
tions" on Forest Road 50248 in violation of Utah Administrative
Code 614-300-112.400, and (2) Petitioner's alleged "failure to
prevent, to the extent possible, additional contributions of sed-
iment to streamflow" at the bridge over Huntington Creek on For-

est Road 50248. A true and correct copy of the TDN is attached

as Exhibit "B."
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6. In response to the TDN, DOGM declined to require
the Petitioner to include Forest Road 50248 in the Crandall Can-
yon permit on the basis that: (1) the subject road is regulated
by the Manti-LaSal National Forest ("Forest") and the Forest had
been requested to respond to proposed State criteria for public
roads to enable the State to make a public road determination;
(2) the State could not make a public road determination until
OSM approved the State's pending public road requlations; and
(3) the State had not made a determination as to whether Forest
Road 50248 bridge allegedly causing contributions to streamflow
was subject to DOGM's jurisdiction. Letter to Robert H. Hagen,
OSM Albuguerque Field Office, dated March 27, 1991, a true and
correct copy of which is attached hereto as Exhibit "C."

7. Effective February 25, 1991, the Board of 0il, Gas
and Mining adopted emergency rules defining "public road" as

follows:

Public road means a road, (a) which has
been designated as a public road pursuant to
the laws of the jurisdiction which it is
located, (b) which is maintained with public
funds in a manner similar to other public
roads of the same classification within the
jurisdiction, and (c) which meets road con-
struction standards for other public roads of
the same classification in the local
jurisdiction.

A true and correct copy of the Board Order dated February 25,

1991 is attached hereto as Exhibit "D."

8. Although these rules were submitted by DOGM to OSM

by letter dated March 1, 1991, they were not approved as a Utah




State Program Amendment when the TDN was issued on March 21,
1991. March 27, 1991 letter, attached hereto as Exhibit "C," and
the March 1, 1991 letter, a true and correct copy of which is
attached hereto as Exhibit "D-1."

9. By letter dated March 22, 1991, the State
requested Petitioner to secure a letter from the U.S. Forest Ser-
vice concerning the public road status of Forest Road 50248. A
true and correct copy of the March 22, 1991 letter is attached
hereto as Exhibit "E."

10. By letter dated May 29, 1991, the Forest Road
50248 is a forest development road under the jurisdiction of the
Manti-LaSal National Forest. A true and correct copy of the let-
ter dated May 29, 1991 is attached hereto as Exhibit "F."

11. The State of Utah appealed OSM's TDN to W. Hord
Tipton, OSM Deputy Director, by letter dated April 29, 1991. A
true and correct copy of the letter dated April 29, 1991 is
attached hereto as Exhibit "gG."

12, By letter dated May 31, 1991, W. Hord Tipton, OSM
Deputy Director, denied the State's TDN appeal. A true and cor-
rect copy of the May 31, 1991 letter is attached hereto as
Exhibit "H."

13. By letter dated June 7, 1991 to DOGM, the Forest
responded to OSM's letter of May 31, 1991 to clarify incorrect
facts upon which OSM relied in denying the State's TDN appeal,
stating that the Forest Service "will not consent to [Forest Road

50248] being incorporated into the mine permit area."™ A true and




correct copy of the letter dated June 7, 1991 is attached hereto
as Exhibit "1."

14. The Forest Service letter dated June 7, 1991 also
enclosed OSM correspondence dated June 23, 1981, stating that OSM
has no jurisdiction over forest development lands. A true and
correct copy of OSM's letter dated June 26, 1991 is attached
hereto as Exhibit "J."

15. By letter dated June 19, 1991 from the Forest to
Robert H. Hagen, OSM Albuquerque Field Office, the Manti-LaSal
Forest Supervisor forwarded his letter of June 7, 1991 and
requested OSM to withdraw the TDN on Forest Road 50248 due to
lack of jurisdiction and incorrect facts. A true and correct
copy of the June 10, 1991 letter is attached hereto as Exhibit
ng "

16. By letter dated June 19, 1991, the State appealed
W. Hord Tipton's decision to Harry Snyder, Director of OSM. A
true and correct copy of the June 19, 1991 letter is attached
hereto as Exhibit "1."

17. By letter dated May 20, 1981 to DOGM, the Forest
stated that Forest Road 50248 is a forest development road, but
not a "public road" under Forest terminology. The letter clari-
fied that a "public road" is a "road which was constructed prior
to the reservation of the National Forest" under 43 U.S.C. § 932.
A true and correct copy of the letter dated May 20, 1981 is

attached hereto as Exhibit "M."




18. On June 28, 1991, 0OSM modified the NOV to allow
"road widening and paving activities required and approved by the
U.S. Forest Service." A true and correct copy of the modifica-
tion dated June 28, 1991 is attached hereto as Exhibit "N."

19. DOGM had received no response to this appeal as of

June 26, 1991, when the NOV was issued by OSM to Petitioner.

ARGUMENT

I. FOREST ROAD 50248 IS A FOREST SERVICE ROAD AND DOES NOT CON-
STITUTE SURFACE COAL MINING OPERATIONS SUBJECT TO PERMIT

The NOV cites Petitioner for failure to permit Forest
Road 50248 pursuant to 30 C.F.R. § 773.11(a) which provides:

- - . No person shall engage in or carry out
any surface coal mining operations, unless
such person has first obtained a permit
issued by the regulatory authority . . .
[emphasis added].

30 C.F.R. § 773.11(a) (1990). 1In addition, the NOV cites Peti-
tioner for violations of Utah Administrative Code ("U.A.C.™)
614-300-112.400 (1990) which provides, ". . . all persons who

engage in and carry out any coal mining and reclamation opera-

tions will first obtain a permit from the Division . . ."
[emphasis added]. However, Forest Road 50248 is a public road
and therefore does not meet the definition of "surface coal min-
ing operations" under Section 701(28)(B) of the federal Surface
Mining Control and Reclamation Act ("SMCRA"), 30 U.S. Code

$ 1291(28)(B) (1982) or "coal mining and reclamation operations"

under § 40-10-3(17)(18) of the Utah Coal Mining and Reclamation

Act ("UMCRA"),




In Harman Mining Corp. v. OSMRE, 659 F.Supp. 806 (W.D.

Va. 1987), federal district Judge Williams ruled that public
roads do not constitute "surface coal mining operations” as that
term is defined in Section 701(28)(B) of SMCRA. This ruling was
specifically confirmed and followed by the Interior Board of Land
Appeals ("IBLA") upon review of the matter on remand in Harman

Mining Corp. v. OSMRE, 110 IBLA 98 (1989), and is controlling in

this case. The regulatory context in which the NOV was issued at
the Crandall Canyon Mine is nearly identical to that arising in
Harman. Judge Williams and IBLA adopted the same criteria and
analysis to determine that a county road was a public road not
subject to permit. As in this case, OSM and state haul road pol-

icies were invalidated under Judge Flannery's ruling In re Perma-

nent Surface Mining Requlation Litigation, 320 F.Supp. 1519

(D.C.C. 1985) finding the definition of "affected area" at 30
C.F.R. § 701.5 inconsistent with the definition of "surface coal
mining operations" under Section 701(28) of SMCRA. Under the
facts in Harman, OSM had not adopted a new rule; therefore, Judge
Williams was left with no federal regulation concerning what con-
stitutes a public road. 659 F.Supp. at 810. Similarly in this
case, OSM has still neither adopted a new public road policy nor
approved Utah's emergency regulations defining public roads.

Without definition under state or federal regulatory
programs, Judge Williams looked to Section 701(28) of SMCRA which
defines "surface coal mining operations" to include:

The areas upon which [surface coal min-
ing] activities occur or where such
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activities disturb the natural land surface,
such areas shall also include any adjacent
land the use of which is incidental to any
such activities, all lands affected by the
construction of new roads or the use of
existing roads to gain access to the site of
such activities for haulaqge . . . . [emphasis
added].

Judge Williams rejected a literal interpretation of Section
701(28)(B) of SMCRA on the basis that:
Congress did not anticipate that opera-

tors would have to permit interstate highways

or four lane state routes nor that they would

have to permit every road used to haul coal,

whether four lane or two lane, state or

county, paved or unpaved, or even public or

private.
659 F.Supp. at 811. The strict constructionist view of Section
701(28) (B) of SMCRA was rejected in favor of an examination of
the evidence in the record regarding whether the roads in ques-
tion were public roads. 659 F.Supp. at 812. Judge Williams
reviewed the record to determine public use of the roads, use of
public money to construct, improve and maintain the roads and
unrestricted access of the public to the roads. In addition,
Judge Williams looked to state and county law in determining
whether the roads are public. 659 F.Supp. 812. The IBLA closely
followed Judge Williams' analysis in making a public road deter-

mination resulting from remand of this issue to the U.S. Depart-

ment of the Interior. Harman Mining Corp. v. OSMRE, 110 IBLA 98.

Due to the similarity in factual and regulatory contexts between
Harman and this matter, the public road criteria adopted therein

controls the determination in this case,




Under the public road criteria developed by Judge
Williams in Harman, Forest Road 50248 constitutes a public road
which is not subject to permit under SMCRA or UCMRA. The March
27, 1991 letter from Manti-LaSal National Forest, attached hereto
as Exhibit "F," establishes the public road status of Forest Road
50248. The letter confirms that the road was designated as a
Forest Development Road under jurisdiction of the Manti-LaSal
National Forest. The letter confirms that the road provides pub-
lic access for administration and use of all National Forest
resources and has been in existence since the 1930's. Id. By
letter dated June 7, 1991, attached hereto as Exhibit "I," the
Forest clarifies that Forest Road 50248 continues past Crandall
Canyon Mine and terminates at a trail head/parking facility for
public access to unroaded Forest lands. The March 29, 1991 let-
ter indicates that Genwal has been issued a Road Use Permit for

Forest Road 50248, but this permit authorizes non-exclusive use,

i.e., the operator does not have jurisdiction to deny public
access. The Forest establishes construction and maintenance
standards for Forest Road 50248 and is the only entity authorized
to restrict use pursuant to 30 C.F.R. § 212.7. Id. The Road Use
Permit requires Genwal to reconstruct Forest Road 50248 to accom-
modate projected Mine traffic and establishes reclamation and
bonding requirements regarding reduction of road width upon com-
pletion of mining. Letters dated March 29, 1991, attached hereto

as Exhibit "F" and June 7,1991, attached hereto as Exhibit "I."




The Forest states that Forest Road 50248 is a public
access road but is not a "public road" as that term is used in
Forest Service requlations. This issue is clarified in the For-
est's letter dated May 20, 1981, attached hereto as Exhibit "M, "

as follows:

To differentiate, a public road is a

road which was constructed prior to reserva-

tion of the National Forest (on National For-

est lands) for which the public right of way

has been accepted by a public road agency.
Therefore, although not a "public road" under Forest Service ter-
minology, Forest Road 50248 does meet the public road criteria
set by Harman due to public use, maintenance and unrestricted
access and is outside the jurisdiction and control of the Peti-
tioner. Therefore, Petitioner respectfully requests that the NOV
requiring, permitting and/or reclamation of Forest Road 50248 be
vacated in its entirety.

II. THE STATE OF UTAH HAS TAKEN APPROPRIATE ACTION IN RESPONSE
TO THE TDN

OSM has inappropriately issued the NOV over the objec-
tion of the state regulatory authority after the State took
appropriate action in response to the TDN, The State determined
that no enforcement action was appropriate in response to the
TDN. The IBLA will vacate a notice of violation where the record
establishes that the action of the state was "appropriate” under

the specific facts of the case. Harman Mining Corp. v. OSMRE,

110 IBLA 98 (1989); Turner Brothers Inc, v. OSMRE, 99 IBLA 87
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(1987). In Harman Mining Corp. v. OSMRE, 110 IBLA 98 (1989), the

IBLA determined that the State of Virginia had taken appropriate
action in response to OSM's TDN regarding the permitting of a
county road. In that case, the State of Virginia determined that
the county road was a public road not subject to permitting and,
therefore, took no enforcement action under the TDN. On remand
of the OSM's subsequent NOV, the IBLA applied the public road

criteria developed in Harman Mining Corp. v. OSMRE, 659 F.Supp.

806 (W.D. Va. 1987), and determined that the state action in
response to the TDN was appropriate, thereby vacating OSM's sub-
sequent NOV.

Similarly, in this case in responding to OSM's TDN, the
State of Utah indicated that no enforcement action against Peti-
tioner was appropriate. See DOGM letter dated March 27, 1991
attached hereto as Exhibit "C." The State responded to the TDN
by indicating it had requested the Petitioner to confirm the pub-
lic road status of Forest Road 50248 with Manti-LaSal National
Forest under the criteria set forth in the State's emergency
rulemaking regarding public roads. In response to this inquiry,
the Forest provided the March 29, 1991 letter supporting a find-
ing that Forest Road 50248 is a public road not subject to permit
under DOGM's program. The State also asserted that OSM's TDN was
untimely due to the fact that the State had adopted public road
definitions and policies submitted to OSM for approval and OSM
approval was pending at the time the TDN was issued. Id.

Finally, the State responded that it could not make a

_ll_




determination as to whether the Forest Road 50248 bridge alleg-
edly causing contributions to streamflow was within its jurisdic-
tion until the public road determination was made. OSM upheld
the TDN over the protest of the State by letter dated May 31,
1991, attached hereto as Exhibit "H." The Manti-LaSal Forest
challenged Mr. Tipton's decision as unwarranted in fact and
beyond the scope of OSM jurisdiction. Forest letters dated June
7, 1991, attached hereto as Exhibit "I," and June 10, 1991,
attached hereto as Exhibit "K." This response by the Forest
clearly corroborates a finding that Forest Road 50248 is a public
road not subject to permit under DOGM's program. Therefore, the
State's action was appropriate in response to the TDN, the NOV
was inappropriately issued and should be vacated.

III. NEITHER DOGM NOR OSM HAS JURISDICTION OVER FOREST ROAD
50248

Correspondence in the record from Manti-LaSal National
Forest clearly states that the Forest has exclusive jurisdiction

and control over Forest Road 50248. By letter dated June 7,

1991, the Forest states:

The Crandall Canyon Road is a Forest
Development Road that has historically pro-
vided access for management and use of
National Forest System Lands. The road is
managed by and under jurisdictional control
of the Forest Service consistent with 36 CFR
212. The Forest Service reserves its author-
ity to manage/control Forest Development
Roads as provided by statute and will not
consent to their being incorporated into the
mine permit area [emphasis added].

Id. 36 C.F.R. § 212; § 261.54 (1990).
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Pursuant to 23 U.S.C. § 101(a), "the term 'forest
development roads and trails' means a forest road or trail under
the jurisdiction of the Forest Service."

In addition, it is clear that reclamation of a state
highway under the terms required by the NOV is inconsistent with
public policy. Neither Petitioner, OSM or DOGM has jurisdiction
Or authority to dismantle and reclaim a public access roadway.
In this regard, OSM's NOV is arbitrary and capricious, in bad
faith and may constitute grounds for recovery of Petitioner's
attorneys' fees and costs.

In sum, under Utah State law and sound public policy,
neither Petitioner, OSM nor DOGM have jurisdiction or authority
to permit and/or reclaim Forest Road 50248. Therefore, the NOV
must be vacated.

IV. THE NOV 1S BARRED BY THE APPLICABLE STATUTES OF LIMITATION

The NOV alleges that Petitioner is in violation of
UCMRA and implementing rules at U.A.C. 614-300-112.400 and of
SMCRA and implementing rules at 30 C.F.R. § 773.11(a). The NOV
is, however, barred under the applicable statutes of limitation
of both state and federal law. In enforcing Utah law, OSM is
subject to the two year statute of limitations applicable to
UMCRA. Pursuant to Section 40-8-9(2) of UMCRA:

No suit, action or other proceeding

based upon a violation of this chapter or any

rule or order issued under this chapter may

be commenced or maintained unless the suit,

action or proceeding is commenced within two
years of the date of the alleged violation.
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This two year statute of limitations is incorporated into UCMRA
pursuant to Utah Code Ann. § 40-10-4. The applicable statute of
limitations for enforcing violations under SMCRA is set forth at
28 U.S.C. § 2462 as "five years from the date when the claim
first accrued."

Forest Road 50248 has been recognized as a public road
by OSM during the permitting and re-permitting of the Crandall
Canyon Mine. The Forest noted this in their letter dated June 7,
1991, "the original Crandall Canyon Mine Permit issued by the
Office of Surface Mining on November 24, 1982, determined that
the Road Use Permit/Forest Service jurisdiction is consistent
with the Surface Mining Control & Reclamation Act." Judge

Flannery entered his decision in In re Permanent Surface Mining

Requlation Litigation, 620 F.Supp. 1519 (D.C.C. 1985), remanding
30 C.F.R. § 701.5 and finding OSM's public road policy to be
inconsistent with Section 701(28) of SMCRA. Therefore, under
OSM's interpretation of SMCRA, as set forth in the June 26, 1991
NOV, Petitioner has been in violation of state and federal law
since Judge Flannery's ruling in 1985. However, OSM did not
issue its NOV in this matter for some six years following the

ruling in In re Permanent Surface Mining Requlation Litigation.

During this period, the Crandall Canyon Mine permit was reviewed
by state and federal requlatory authorities and reissued effec-
tive June 14, 1989, Therefore, the NOV issued more than six

years from the date of the alleged violation, is barred by the
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applicable statutes of limitation under both state and federal
law and must be vacated in its entirety.
V. THE NOV 1S BARRED BY WAIVER, ESTOPPEL AND LACHES

If for some reason the NOV is not barred by the statute
of limitations under state and federal law, the NOV is barred by
the common law doctrines of waiver, estoppel and laches. Since
enactment of SMCRA in 1977 until the recent issuance of the NOV,
OSM has consistently found that Forest Road 50248 is a public
road not subject to the permitting or regulatory requirements of
SMCRA or UCMRA, Letter dated June 7, 1991, attached hereto as
Exhibit "I." OSM did not find Forest Road 50248 to be a surface
coal mining operation when the Crandall Canyon permit was
reviewed by state and federal regulatory authorities and reissued
effective June 14, 1989, The State relied on OSM's determination
of the operator's compliance in issuing the Crandall Canyon per-
mit to Petitioner. This reliance resulted in issuance of a TDN,
to the detriment of DOGM. Therefore, OSM is now estopped from
issuing either the TDN or the subsequent NOV.

A period of more than six years has passed since Judge

Flannery's ruling in In Re Permanent Surface Mining Requlation

Litigation, 320 F.Supp. 519 (D.C.C. 1985). During the six year

period of time since that ruling, OSM failed to promulgate a reg-
ulation regarding public roads. However, OSM has adopted a pol-

icy regarding Forest Road 50248. OSM approved reissuance of the

Crandall Canyon Mine permit on June 14, 1989 without requiring

DOGM regulation of Forest Road 50248. Therefore, OSM has either
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waived regulation of Forest Road 50248 or has applied a policy of
non-reqgulation for sufficient length of time that it is now
barred by waiver or laches from issuing the NOV.

For the reasons stated above, Petitioner requests the
Office of Hearings & Appeals to vacate the NOV in its entirety.

DATED this QLG day of July, 1991.

;o » g
Dénisé A. Dragoo, Esq. 67
FABIAN & CLENDENIN,

a Professional Corporation
Attorneys for Petitioner
215 South State Street
Twelfth Floor
P.O. Box 510210
Salt Lake City, Utah 84151
(801) 531-8900

CERTIFICATE OF MAILING

I hereby certify that I caused a true and correct copy
of the foregoing Petition for Review and Request for Hearing to
be mailed, via certified mail, return receipt request, this cé&é;éz

day of July, 1991, to:

Assistant Regional Solicitor for Surface Mining
United States Department of the Interior

P.0O. Box 25007

Denver Federal Center

Denver, Colorado 80225-0007

Qi 2 S
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. EXHIBIT "A" .

U.S. DEPARTMENT OF THE INTERIOR ': Notica of Violation Number
Ottics of Surtace Mining Reclamation ang Enforcement 91 =02 —us — X
"NOTICE OF VIOLATION W
2. Name X Permittee | Orlginating Office Addreas
: O No Permit
Gerwal Cocal Company USDI-0S:
3. Mailing Acd . Sl
#ing Address Albuquerqua Field Office
P.0. Box 1201, Huntington, UT 84527 625 Silver Ave., SW
4. Name ot Mine O Surface 3 Other (Specify) Suite 310 o
Undarground P "7 Albuquerque, N 87102
Crandall Canyon
S. Telephone Number | @, County | State Telephone Number
(801) 687-9813 Enery | Utan (505) 766-1486

7. Operator's Nama (if other than permittes)

Seme as abova, June 26, 1991

9. Date of inspection

8. Malling Address

10, Time of inspgction

am.
From @ T jengmD

L4

11. State Permit Nymber 12" NPDES Number 13. MSHA 10 Numper 14. O8M Mine Number

ACT/015/032 : . a2-01715 - oo | N/A

B RV ~l -

""" UNDER THE AUTHGRITY OF THE SURFACE MINING CONTROL AND RECLAMATION AGT 8F
SECRE A o873 US.C. 1201), THE UNDERSIGNED AUTHORIZED REPRESENTATIVE GErre

SECRETARY OF THE INTERIOR has conducted an inspection of

You must abate each of these violation(s) within the designated abatament time. You are respon-

sible for doing ail work in a safe ang werkman!ike mannar.

THE UNDERSIGNED AUTHORIZED REPRESENTATIVE HEREBY FINDS THAT THIS NO

COES NOT T DOES REQUIRE CESBATION OF MINING EXPRESSLY OR IN PRACTICAL EF-

ECT. Tharefore, you U1 are R are not entitied to an informal public hearing on request
days after service of this notfce 30 CFR 722.15). :

This Notlce shall reniain in effact until it expires as provided on the revarse or i3 mod!

minated, or vacated by ‘written notice ot an authorized representative of the Secretary. The time for

_ borrection may be extended by an authorized representative for good cause. If you nesd
time to correct the violatlon(s), please contact the tleld office named above.

the above mine on the above date
and has foung violation(s) of the Act, the requiations or requirad permit conaltion(s) Iiated in the at-

tachment(s). This Notice constitutes a 8eparata Notice of Violation for each viclation listed.

TICE
 Within 30

tieg, tar-
additional

IMPORTANT —~Ploase Read Informaticn on the Back of this Page

18, Print Name of Person Served 18. Date of Service

Allew. CWildg | | N e 2¢ (29

18. Print Title of Person Sarved

19.(Print Name of Authorized Reprssentative

/\)\-'W\e.z MV-G-IKS»/CY' Gary L. Fritz
17. Signét rson Sepvéd . . 20. Bignature of Authorized Repwesentative | 10 Numboer
4 ’ |
- ( . ‘ | 244
Copy Oianbution: White-District Otice Fils, Blus-Parmities, Yellow-Asaeasment Office, mw@a Offite, Greanicapecior I€-156 (12/80)




U.S. DEPARTMENT OF THE INTERIOR NGV Numper . 2
Ottice of Surface Mining Reclamation and Enforcemart | 91 — 02 — 244 —O
Violation Number
NOTICE OF VIOLATION (CONTINUATION) 1 ot 1

NATURE OF PERMIT CONDITION VIOLATED. PRACTICE OR VICLATION

Failure to first obtain a permit from the Division ( DOGM) prior to engaging in and

carrying out any coal mining and reclamation operaticns.

PROVISION(S) OF THE REGULATIONS, ACT OR PERMIT VIOLATED

UCA 40-10-1 et seq.

R614-300-112.400

PL 95-87 Sec 306(a)

30 CFRr 773.11(a)

PORTION OF THE OPERATION TO WHICH NOTICE APPLIES

Thig Notice applies to the Crandall Canven Mine haul rcad from the present permit

b ! approximately 1.3 miles, to Stata Hi No. 31.

CORRECTIVE ACTION REQUIRED {including Interim Steps, it Any)

1) Reclaim within 60 days or suhmit a complete and adequate plan, in accordance with

Uteh Division of 0il, Gas and Mining (DO@) within 30 days of receipt of this Notice.

R614-300C ang the State program, to permit and bond the haul road identified above to the|

from Notice issuance.

(2) Diligently pursue abatement of this Notice (plan approval) not to excesd 80 days |

(3) Implement permitting and bonding pian as per plan approv&l.

(4) Cease the further comstruction or improvement of the access/haul rosd until

permitted in accordance with the approved State program.

(5) Cease any practice or correct any condition resulting in adverse environmental

impacts. '

TIME FOR ABATEMENT {Including Time far Interim Steps, If Any)

Copy Distrioution: write-District Otiice Flie, Blue-Permities, Tellow-Assessmant Ctfiae, Pink Risid O!f:ce, Grasn-inspecior |E-186A (12/80)




EXHIBIT "B"

D A

' ]
] Reclamation and Enf rcement !

TEN-DAY NO@ € o:

o
i
b
3
(7]
P
(93]
2l
117
(Y
-
[}

[o¥]
[

1
,
!-‘albxztzuerf:v;e CONY3T10

ala)

Number: X - 9L - 32 . 246 . ~ vo2

| Teleohone Number: (305)764-1486

Ten-Day Noticetothe Stateof _'zah - Division of Sil, Sas and Miniao

You are notified that, as a resuit of _a federal insnsection {e.g. a federal inspection,
citizen information, etc.) the Secretary has reason to believe that the person described below is in violation
of the Act or a permit condition required Oy the Act. If the State Regulatory Authority fails within ten days
after receipt of this notice to take appropriate action to cause the violation(s) described herein to be cor-
rected, or to show cause forsuch failyre and transmit notice of your action to the Secretary through the

Permittee: Geawal Coal Co. | County: Zmerv J surface

(Or Operacor it No Permu)

Mailing Address:__P.0. Box 1201, Huntington, UT 84527 ¥J Underground
Permit Number_ ACT/015/032 Mine Name: Craadall Canvon [ other

NATURE OF VIOLATION AND LOCATION: _Failure to obtain a cermit from the Utah - DOGM

rior to engaging in and carrvine out coal minineg and reclamation opverations.

Section of State Law, Regulation or Permit
Condition believed to have been violated: R614-300-112.400

NATHIRIE DEIHO ATON AND LOCATION: Located at the Crandsll Canyon mine naulroad,

from the present permit boundary to State Highway #31.

Section of State Law, Requlation or Permit
Condition betieved to have been violated:

NATURE OF VIOLATION AND LOCATION: __ SEE CONTINUATION SverT

Seetion of State Law, Regulation or Permit
Condition believed to have been violated:

Remarks or Recommendations: _Submni* 2ermittinn and foiiee {uforanrisa ra DA (e tha

Calenal descsise s abnove

Date of Notice: __2/21/~] Signature of Authorized Rep.: \... — T _ ,/‘ A
TUETL VESLIFT F p o965 700 (s O
Print Name and 10; delfeer 3, 24y , teht -

Distridbution: Originail-State’s Copy, Blue-Fieid Oftice, Yellow Inspector's Copy 1E-160 (3/81)
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Reclamation and Enf rcement

D23 Iilear e 3w, Ste. 312
I . JEN-DAY NO ‘ >
H H L
(Continuation L cet) ilduanercia, S 37102
Number X-91 . ©i 245 . °© gy 2 Telephone Number: (505)765-1486

Ten-Day Notice to the State of “tan - Division of Oil, Gas and Mirning

NATURE OF VIOLATION AND LOCATION: Failure to prevent, -5 rthe extent possible,

additional contributions of sedi

ment o streamflow.

Section of State Law, Regulation or Permit
Condition believed to have been violated: 2614-301-742.111

NATHRE Of WICEAYION ANG LOCATION: The beginning of the Crandall Canvon unpermitted

haulroad, at all locations arcund the dridge over Huntineton Creek . where mui flows

have been leaving the haulrcad aad enterinrs Huntineton Creek.

Section of State Law, Regulation or Permit
Condition believed to have been violated:

NATURE OF VIOLATION AND LOCATION:

Section of State Law, Regutation or Permit
Condition believed to have been violated:

NATURE OF VIOLATION AND LOCATION:'

Section of State Law, Regulation or Permit
Condition believed to have been violated:

NATURE OF VIOLATION AND LOCATION:

Section of State Law, Regulation or Permit
Condition believed to have been violated:

Remarks or Recommendations: 71> rorittee shoyld eaach o lonaotres repapoacy aesn e

SAVING L surigy, R00IVI0nal Tossy vipfgoin. Qf g2 Fowempnie, v gav m vyt
ZAS TOE LG i200 th0 rone surfecs ARSI S SN NS
Ciliaclon Creek.
.- — -

{ ’r e - -
Date of Notice: _ 3/21/91 Signature of Authorized Rep: — S
e e lad ok TN N T F ] "/.I ‘ 2 |
T (LITIET 4 oBypy TO% U4 Pfint Name and ID: dofv a1 T o) os /

Diswridution: Originel - State’s Copy. Biue - Fieid Copy. Yellow - inspectors Copy 1€ 180A (V&3




| gl-'} State of Utah

EXHIBIT "C"

NP | peparTMENT OF NATURAL RESOURCES
Nerman i Busgerer | DIYISION OF OIL, GAS AND MINING

Des C.: ' 385 Waest Nann Temple

Execudve Direcoor 3 Tried Center, Suite 350
Zisnne R Niglsor, Ph D, Sail Lake City Utan 34180-1203
Division D1reccor 801-538-5340

March 27, 1991

CERTIFIEC RETURN RECEIPT REQUESTED
P 755 (S0 786

Mr. Robert Hagen, Director

Office of Surface Mining
Reclamation and Enforcement

Suite 310, Silver Square

625 Silver Avenue, S. W.

Albuquerque, New Mexico 87102

Dear Mr. Hagen:

Re: IDN $X91-02-248-002 V2 Genwal Coal Company, Crandall Canyon Mine.
ACT/015/032. Falder #5, Emery County. Litah

This letter is in response to the above-referenced Ten-Day Notice, certified copy
received March 25, 1991.

Number 1 of 2 reads: *Failure to cbtajn a permit from the Utah - DOGM pricr
to engaging in and carrying out coat mining and reclamation operations.* Regulation
Citec is RE14-300-112.400 and the location is "the Crandall Canyon mine haulrcad,
from the present permit boundary to State Highway #31."

Qivision Respense: The road in question is categorized as a forest
development road by the Manti-La Sal National Forest. Maintenance, physical and
environmental performance Standarcs and performance bonds are dictated by Manti-
La Sal to ensure compliance with the USDA’s requirements. To test the applicability of
this road under Utah's emergency rule making definttion of "Roads’, "Public Roads?*,
Genwal was sent a letter on March 22, 1591 asking for additicnal information an that
read. Upen recelpt of this information the Division will make a finding of permitability

an squal opportuay smployer
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Robert Hzgen
TDN #X91-02-246-002 TV2
March 27, 1891

or non-permitability under the “Roads", “Public Roads" criteria, |f permitting is required

Genwal will be required to submit the requisite applications for a permit change within
thirty (30) days of receint of notice.

Since #1 of 1 was Issued after the Division's request for information was made,
and prior to a reasonable time for the Division to implement the emergency rule
making, #1 of 1 should be withdrawn.

Number 2 of 2 reads: *Failure to prevent, to the extent possitle, additional
contributions of sediment to streamflow. The regulation cited is R614-301-742.111 and
the location is "The Beginning of the Crandall Canyon unpermitted haulroad, at all

locations around the bridge over Huntington Creek, where mud flows have been
leaving the haulroad and entering Huntingtcn Creek.

Division Response: The Division has not mads a finding that the bridge
environs cited in #2 of 2 fail within the regulatory domain of the Utah program and
SMCRA. Pending this decision (see response In #1 of 2 of this TDN) there Is no
basis to allege a violation of the Utah program. Accordingly, #2 of 2 should be ,
withdrawn pending a decisicn of pearmitability for the Crandall Canyon road.

1Y

Sincerely,

A ,
Lowell P. Braxton
Associate Director, Mining

mbem

cc: Daron R, Haddock
Joe Helirich
Steghen Demczak

CRANCANY.TDN




~ PS EXHIBIT "D" . - RECEIVED-OSM

BEFORE THE BOARD OF OIL, GAS AND MINING ALBUQUERQUE FIELD OFFICE
DEPARTMENT OF NATURAL RESOURCES
STATE OF UTAH

~—=0000c0——-—
MODIFICATION BY EMERGENCY : NOTICE OF
RULEMAKING REGARDING EMERGENCY
UTAH ADMIN. R. 614-100-200, : RULEMAKING
DEFINITIONS OF "ROAD" AND
"PUBLIC ROAD"

~==00000~—=

The Board of 0il, Gas and Mining has determined that the
definition of "road" and "public road" in Utah Admin. R. 614-100-
200 warrants modification by emergency rulemaking and further
explanation by the Board as to its purpose and intent in adopting
these rules. -

FINDINGS OF FACT

THE BOARD, AFTER CAREFUL EXAMINATION FINDS THAT:

1. Utah coal requlatory program rules are required by Public
Law 95-87 to be no 1less effective than the federal program
counterpart regqulations;

2. The Utah statute, Utah Code Ann. 40-10-6.5, requires as
a condition of validity that the rules implementing the Utah coal
regulatory program be no more stringent than those required under
the counterpart federal program regqulations;

3. The Board of 0il, Gas and Mining adopted definitions of
"road" and "public road" in Utah Admin. R. 614-100-200 to be
effective June 1, 1990 (Attachments A and B);

4. Effective April 12, 1990, the Office of Surface Mining
approved the Board's definition of "public road" and disapproved
the definition of "road;"

5. On October 1, 1990, the Board of 0il, Gas, and Mining
adopted a revised definition of "road" (Attachment 2);

6. The Division has developed a proposed "Policy for
Implementation of Site Specific Determinations of the Public Status
of Roads" (Attachment C);

7. Reconsideration and evaluation of the permit status of
those "public roads" cannot proceed in the absence of a definition
of "road";




8. Mine plans approved by the Division of 0il, Gas and
Mining and the Office of Surface Mining designate certain roads as
"public roads" not subject to permitting under the Utah coal
regulatory program;

9. Despite sufficient time and in violation of its own
regulations concerning time frames for action on a program
amendment, the Office of Surface Mining has failed to approve or
deny the proposed program amendment for the definition of "road";
and

10. As a result of the failure of the Office of Surface
Mining to take action, the Utah coal regulatory program rules
contain no definitions for "road" and no exclusion of a public road
from the definition of a "road" or "affected area";

CONCLUSIONS OF LAW

1. The Federal District Court decisions, In Re: Permanent
Surface Mining Requlation Litigation (IT), 620 F. Supp. 1519, 1581~
82 (D.D.C. 1985) as modified by National Wildlife Federation v.
Hodel, 839 F.2d 694 (D.C. Cir. 1988) and Harmon Mining Corporation
v. Office of Surface Mining Reclamation and Enforcement, 659 F.
Supp. 806 (W.D. Va. 1987) did not find a requirement of inclusion
of public roads in the definition of a road under § 701(28) (B) of
SMCRA;

2. The existing Utah criteria concerning whether a road's
nonmining use is substantial (more than incidental) has been
expressly rejected and remanded in In Re: Permanent Surface Mining
Reqgulation Litigation (II), SMCRA, and must therefore be removed
from Utah Admin. R. 614-100-200 definition of "public road" as
required by 51 Fed. Reg. 41960, Nov. 20, 1986; and

3. 30 C.F.R. § 701.5 provides for the exclusion of certain
public roads from regulation. Therefore, the Utah coal regulatory
program rules are improperly promulgated because they are more
stringent than the federal counterpart requlations. Therefore, in
the absence of enforceable rules for the definitions of "road" and
"public road," the Utah coal regulatory program rules are less
effective than the federal program counterpart requlations.

ORDER

NOW THEREFORE, so as to be in compliance with State and
Federal 1law, this Board does enter into emergency rulemaking,
whereby:

1. The definition of ‘"road" as presented 1in proposed
rulemaking in DAR File #10936, having been offered for public
comment on July 26, 1990, and adopted by the Board on October 1,
1990, 1is to be made effective immediately, pursuant to this
eémergency rulemaking. The Board takes this action irrespective of
the statement in Utah Admin. R. 614-100-130 regarding the effective
date;




2. The definition of "public road," as amended and stated @n
Attachment B, is to be made effective immediately, pursuant to this
emergence rulemaking;

3. Published concurrently with this notice is a Division of
Administrative Rules notice of emergency rulemaking which
officially enters the October 1, 1990 definition of "road" into
effective rule status for a period of one hundred and twenty days
from the date of this Order, with intent to complete formal
rulemaking within that time period;

4. Published concurrently with this notice is a Division of
Administrative Rules notice of emergency rulemaking which
officially enters the amended definition of "public road"
(Attachment B) into effective rule status for a period of one
hundred and twenty days from the date of this order, with intent to
complete formal rulemaking within that time period;

5. The effect of this emergency rulemaking is to grant to
the Division the ability to effectively requlate coal haul roads in
the State of Utah. Further, it provides an articulable basis for
individual evaluations of roads as to their public status to
determine whether or not they are subject to permitting;

6. The Division shall implement its "Policy for the
Implementation of Site Specific Determinations of the Public Status
of Roads" (Attachment C);

7. The Division shall develop an action plan for evaluating
mine roads for permitting requirements; and

8. In accordance with the Utah Administrative Rulemaking Act
(U.C.A. 63-46a-7) and Rule R2-4-8, the temporary (emergency) rule
changes to R614-100-200 will be made subject to the regular
rulemaking process and open for public comment at a regular hearing
before the Board.

ORDERED this 25th day of February, 1991.

I b

Grégory/Y. W{lliams, Chairman
Board of 0il, Gas and Mining




Attachment A

Definition of "Road"

Adopted by Board of 0il, Gas and Mining, June 1, 1990
Disapproved by Office of Surface Mining, April 12, 1990
Rescinded by Board of 0il, Gas and Mining, October 1, 1990

“"Road" means a surface right-of-way for purposes of travel by land
vehicles used in coal exploration or coal mining and reclamation
operations. A road consists of the entire area within the right-
of-way including the roadbed, shoulders, parking and side areas,
approaches, structures, ditches, and surface. The term includes
access and haul roads constructed, used, reconstructed, improved,

or maintained for use in coal exploratlon, or within the affected
area of coal mining and reclamation operations, 1nc1ud1nq use by
coal hauling vehicles leading to transfer, processing, or storage
areas. The term does not include public roads when an evaluation
of the extent of the mining related uses of the road to the public
uses of the road has been made by the Division or roads within the
immediate mining-pit area.

Adopted by the Board of 0il, Gas and Mining, October 1, 1990,
pending approval by the Offlce of Surface Mining
No action by the Office of Surface Mining as of February 20, 1991

"Road" means a surface right-of-way for purposes of travel by land
vehicles used in coal exploration or coal mining and reclamation
operations. A road consists of the entire area within the right-
of-way including the roadbed, shoulders, parking and side areas,
approaches, structures, ditches, and surface. The term includes
access and haul roads constructed used, reconstructed, improved,
or maintained for use in coal exploratlon, or within the affected
area of coal mining and reclamation operations, 1nclud1ng use by
coal hauling vehicles leading to transfer, processing, or storage

areas. The term does not include fpnbiic—roads—when—an—evaiuat:on
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uses-of—theroad—has—eenrmade by—the U.LV.LbIUIl_U.LT roads within the
immediate mining-pit areaf+3} and may not include public roads as
determined on a site specific basis.




ATTACHMENT B

Definition of "Public Road"

Adopted by Board of 0il, Gas and Mining, June 1, 1990
Approved by Office of Surface Mining, April 12, 1990

"Public Road" means a road (a) which has been de51gnated as a
public road pursuant to the laws of the jurisdiction in which it is
located, (b) which is maintained with public funds in a manner
similar to other public roads of the same classification within the
jurisdiction, (c) for which there is substantial (more than
incidental) public use, and (d) which meets road construction
standards for other public roads of the same classification in the
local jurisdiction.

Amended and adopted by Board of 0il, Gas and Mining as emergency

rule, February 25, 1991

Proposed to Offlce of Surface Mining for program amendment,
February 25, 1991

"Public Road" means a road (a) which has been de51gnated as a
public road pursuant to the laws of the jurisdiction in which it is
located, (b) which is maintained with public funds in a manner
similar to other public roads of the same classification within the
jurlsdlctlon ter——for—whtch—there—is——substantiat—{tmore—than
:nu..v.ut:xu.a.:.} yubl:‘. uses; ¥ and &> (c) which meets road
construction standards for other public roads of the same
classification in the local jurisdiction.
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ATTACHMENT C

DIVISION OF OIL, GAS AND MINING
POLICY FOR THE IMPLEMENTATION OF SITE SPECIFIC
DETERMINATIONS OF THE PUBLIC STATUS OF ROADS
UNDER R614-100-200

Effective Date: February 25, 1991
Authorized By: Dianne R. Nie
Director

Summary Determination

The purpose of this memorandum is to provide direction
for Division staff in determining if an "access and/or haulage
road" 1is a "public road" in the context of coal mining and
reclamation operations under the Utah Coal Requlatory Program,
Utah Code Ann. § 40-10-1 et seq. and Utah Admin. R. 614 et seq.
If such a road is determined to be a "public road," it will not
be subject to permitting under the Program.

Attempts to establish specific criteria which a road
must meet in order to qualify as a public road have proved
unworkable. Each road must be evaluated on a case-by-case basis.
It is possible, however, to delineate criteria which will be
considered in conducting that case-by-case determination. With
that distinction in mind, the following procedure will be used to
evaluate roads associated with existing and proposed Mining and
Reclamation Plans. Roads associated with Reclamation Only Plans
and operations in final reclamation and bond release will not be
reevaluated or redesignated under this policy.

1. Identify all roads, located within the boundary of the
permit area and providing access to the permit area, which
will be used in conjunction with operations under the Mining
and Reclamation Plan. (Roads which are presumptively
subject to permitting.)

2. Consider the status or use of the road with respect to the
following criteria:

a. Whether the road is designated as a public road

pursuant to the laws of the jurisdiction in which it is
located;

an equal opportunity employer




b. Whether the road is maintained with public funds in a
manner similar to other public roads of the same
classification within the jurisdiction;

C. Whether the road meets road construction standards for
roads of the same classification in the local jurisdiction;
and

d. Whether the permittee hasvauthority to deny access.

3. Consider other relevant state statutes or case law on the
subject of public roads.

4. Consider other relevant facts and circumstances regarding
the particular road, including existing performance
standards made a part of a land use permit.

5. Prepare a written finding as to whether the road is or is
not a public road and therefore does or does not need to be
permitted. Include rationale and documentation which form
the basis for the determination.

Background

The necessity for a determination regarding permitting
of a road associated with a coal mining and reclamation operation
is dictated by the requirement in Utah Code Ann. § 40-10-3(18) (b)
as well as § 701(28) (B) of SMCRA, where "surface coal mining
operations" are defined as:

The areas upon which the activities occur or where the
activities disturb the natural land surface. These (Such]
areas shall also include any adjacent land the use of which
is incidental to the activities, all lands affected by the

construction- of new roads or the improvement or use of
existing roads to gain access to the site of the activities

and for haulage... (emphasis added)

Utah developed public road classification criteria
February 24, 1984, which parallelled the federal criteria adopted
by OSM April 5, 1983 (48 Fed. Reg. 14,814). Subsequently, the
District Court for the District of Columbia (Judge Flannery)
remanded the portion of the rule, the definition of "Affected
Area," which dealt with public roads. In re Permanent Surface
Mining Requlation Litigation, 620 F. Supp. 1519, 1581-82 (D.D.C.
1985), modified subnom., National Wildlife Federation v. Hodel,
839 F.2d 694 (D.C. Cir. 1988). As a result, that portion of
Utah's definition of "Affected Area" was also remanded under its
rules on December 3, 1985. 1In 1985, OSM proposed to rewrite the
rule defining "Affected Area." That did not occur. Instead, on
November 20, 1986, (51 Fed. Reg. 41,960) OSM suspended any

2




possible exclusion for public roads from the definition. Road
standards were clarified by OSM on November 11, 1988 (53 Fed.

Reg. 45,190). In its last rulemaking, OSM stated that road
classification and the jurisdictional reach of federal land
management agencies regarding roads must be determined on a case-
by-case basis.

The crux of the matter is that SMCRA states that every
road used to gain access to a mine or for haulage related to the
operations must be permitted. As John Kunz, Interior Department
Staff Attorney in the Division of Surface Mining, noted in his
June 13, 1990, Solicitor's Memorandum:

However, common sense dictates that in enacting §
701(28) (B), the Congress never intended that certain public
roads be permitted. (p. 4)

The court, in Harman Mining Corp. v. Office of Surface Mining

Reclamation and Enforcement, 659 F. Supp. 806 (W.D. Va. 1987)
addressed the problem when it determined that:

Obviously, Congress did not anticipate that operators would
have to permit interstate highways or four-lane state
routes, nor that they would have to permit every road used
to haul coal, whether four-lane or two-lane, state or
county, paved or unpaved, or even public or private.

Factors Unique to the Utah Coal Program

The land use and management patterns of the western
United States public domain and national forest lands differ
markedly from other parts of the country. Land use, including
use of roads, is guided by a number of entities, not the least of
which are the federal land management agency and the county/state
government. Furthermore, management of and changes in land use
are prescribed in federal regional Resource Management Plans and
Forest Management Plans. The public's use of lands in the
vicinity of coal mining operations is generally not restricted,
except where public safety requires. As such, the disturbed area
of the mine is closed to the public and the balance of the
national forest or public domain land adjacent to and associated
with the mine is open to the public. Because of the
significantly smaller "disturbed area" associated with an
underground mining operation (constituting all operations in
Utah) public access is significantly increased as compared to
surface mines. Due to the multiple (open) use policy, public
access to and maintenance of roads, which also access coal mines
in Utah, is the rule, rather than the exception. Public bcdies
(federal, state, and county) maintain some degree of control over
the majority of roads for the benefit of the public.




Discussion Of Procedure

As set forth in the first paragraph of this memorandum
the methodology for determining whether or not to permit a road
begins with the presumptive determination that all roads are
subject to permitting which are constructed, reconstructed,
improved or maintained to provide access to the mine site or for
haulage. This is in recognition of the clear statutory language
set forth in Utah Code Ann. § 40-10-3(18)(b), and § 701(28) (B) of
SMCRA. The criteria set forth and discussed below are applied to
roads which meet the statutory definition of areas where,
"surface coal mining operations" occur on or disturb the natural
land surface.

The criteria as set forth below are used to determine
when a road has become so "public" that the statutory purpose of
permitting is no longer applicable.

In his June 13, 1990, Memorandum, Kunz specifically
considered the use of criteria in designating public roads.

In the past, DOGM and OSM have unsuccessfully attempted to
develop an exhaustive set- of criteria to define what
constitutes a public road. Because of the diverse facts
potentially involved, this approach appears to be misguided.
Rather, it is apparent that DOGM and OSM could better apply
general criteria in a case-by-case approach to determine
what roads should be permitted. (p. 17)

This recommendation forms the basis for the
consideration of roads on a case-by-case basis using general
criteria and other relevant information, as defined in the above
Summary. The criteria described in the above Summary are based
on Utah's definition of "Public Road" (Utah Admin. R. 614-100-
200). These are the same basic criteria suggested in the Kunz
Memorandum, with one notable exception, as discussed below.

When the procedure described in the above Summary is
utilized, the following factors will be considered.

Whether the road is designated as a public road pursuant to the

laws of the jurisdiction in which it is located (2.a)

Definitions provided in Utah Code will be used in
making determinations. Under Utah Admin. R. 614-100-200, the
Board has approved the following definitions:

"Road" means a surface right-of-way for purposes of travel
by land vehicles used in coal exploration or coal mining and
reclamation operations. a road consists of the entire area
within the right-of-way including the roadbed, shoulders,
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_parking and- 51de areas, approaches, structures, ditches, and .

surface.  The term 1nc1udes dccess -and haul roads
constructed, used, reconstructed, improved, or malntalned
for use in coal exploration, or within the affected area of
coal mining and reclamation operations, including use by
coal hauling vehicles leading to transfer, processing, or
storage areas. The term does not include roads within the
immediate mining-pit area and may not include public roads
as determined on a site specific basis.

And

"Public road" means road (a) which has been designated as a
public road pursuant to the laws of the jurisdiction in
which it is located, (b) which is maintained with public
funds in a manner similar to other public roads of the same
classification within the jurisdiction, (c) for which there
is substantial (more than incidental) public use, and (d)
which meets road construction standards for other public
roads of the same classification in the local jurisdiction.

The definition of "Road" is pending approval by OSM as a part of
the Round II Rules package. The Board has recently deleted part
(c) of the definition of public road, as a result of an emergency
rulemaking.

Under Utah Code Ann. § 27-12-2(8), the definition of public
road is further clarified:

"Public highway" means any road, street, alley, lane, court,
place, viaduct, tunnel, culvert, or bridge laid out or erected as
such by the public, or dedicated or abandoned to the public, or
made such in an action for the partition of real property, and
includes the entire area within the right-of-way.

In applying the criteria, there are initially two types
of roads subject to designation as public roads:

1. Roads which are designated as a federal, state, or county
roads by the respective agency with jurisdiction, and

2. Roads on national forest or public domain land which are
authorized under existing law by the land management agency
as roads with public access, although the road may not be
specifically designated as a public road.

In the first case, the specific designation of a road
as a federal, state, or county road will be grounds for an
initial determination that the road is a public road and not
subject to permitting. The remaining criteria will be considered
with the intent of determining if there are any factors which are
contrary to the initial determination that the road need not be

5
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. permitted.  This approach recognizes that, in designating the
road as a federal, state, or ‘county road, the road must meet
certain standards. Authority and responsibility (liability) rest
with the government agency.

If the road is not designated as a federal, state, or
county road, the initial determination will be that it is not a
public road. The remaining criteria will be applied, again on a
case-by-case basis, to determine if there are any considerations
which support determining the road to be a public road, not
subject to permitting.

Whether the road is maintained with public funds in a manner

similar to other public roads of the same classification within
the jurisdiction (2.b)

When evaluating construction, reconstruction,
improvements, and maintenance, consideration should be given to:

- Who has authority and responsibility for maintenance,

- Who performs the work,

- Who pays for the work,

- Who will be responsible for the maintenance of the
work, and

- Whether the work is being done in lieu of other
payments such as taxes or fees.

The issue here is not so much funding as it is
authority and responsibility. If the road is designated as a
federal, state, or county road, the maintenance is the ultimate
responsibility of that government agency. For instance, the
county may make arrangements with the coal operator to clear snow
from the road in the winter. The arrangement is made out of
convenience (operator has equipment nearby as opposed to county
equipment which is 15 miles away), requirements for privatization
of government services (such as snow removal), or other reasons.
However, the responsibility (and liability) ultimately rest with
the county.

One might argue that, if the operator maintains a road
at no cost to the county, the road is not a public road and is
therefore subject to permitting. Two contravening considerations
arise. If the county is not overseeing or managing the
maintenance, it may be failing to discharge its responsibility
and protect itself from liability. However, it has not
transferred jurisdiction (authority) or responsibility. The road
is still a public road. On the other hand, if maintenance by the
private entity (the operator) is monitored by the county, one
might conclude that the county negotiated a very favorable deal
for its constituents--reduced tax payer burden without reduced
service. Again, jurisdiction (authority) and responsibility rest
with the county. The road is a public road, not subject to
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Whether the rocad meets road construction standards for other
public roads of the same classification :n the local jurisdiction
(2.c)

In order for a road to be designated as a federal,
state, or county road, it must meet certain construction
criteria. Furthermore, maintenance or reconstruction is
conducted in accordance with certain standards.

Therefore, consideration of construction standards is
subject to the same tests for authority and responsibility.
Failure of the agency to enforce appropriate construction
standards may be an act of bad faith, but it does not negate the
authority and responsibility of the government for the road. The
road is still a public road.

Under a different scenario, the county may enter into
an agreement with the BLM for construction or maintenance of a
road on public domain land. The BLM may impose county road
standards. The question then is: If the road is not designated
as a public road by the federal, state, or county, but county
standards of maintenance are used for the work performed by the
county, is it a public road? Who has authority and
responsibility for the road? Again, that question would be
answered based on the specific case and in consideration of
relevant information.

Pre-existing special use road permits by a land
management agency which reflect the land management agency's
determination and implementation of performance/design standards
as well as reclamation requirements and appropriate bonding
provide a sufficient basis for not attempting to extend Division
jurisdiction for road permitting purposes. Because the federal
statute concerns itself with the impact of the surface effect of
coal mining, the pre-existing federal land management disposition
of impacts to the environment related to special use permits
should be granted great weight by the Division in its permitting
decisions.

Whether the effect of the mining use of the road is relatively

minor in comparison to the other uses of the road

This criterion is proposed by the Kunz Memorandum and
included in the state's initial definition of "Public Road."
However, based on court rulings, this criterion is not to be used
in the evaluation. As set forth above, this concept is subsumed
in the original determination regarding which roads should be
evaluated in the first instance.

Of particular concern as one considers this issue is

7
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the appljication of a criterian addre551ng "more than 1nc1dental.._.

‘use" of a road. The court's ruling in National Wildlife
Federation v. Hodel recognized the problém when it stated:

Presumably then, when hauling or access are among many uses
made of a road, such as an interstate highway, the effect
from the mining use is de minimis, or relatively minor, and
thus the road need not be included as part of the surface
coal mining operatlon. But he Secreta e goes far
bevond what is called for by section 701(28) fof SMCRA] in
exempting essentially all public roads where public use is
more than incidental. . . . Nor does the rule concern itself
with whether the road is in some way directly, rather than
incidentally, part of the mining operation. Instead, the
rule focuses curiously on whether the public use is more
than incidental, in which case the road is exempt. The rule
does not bear a logical nexus to the Secretary's goal in
promulgatlng it, or to the Secretary s own stated
understanding of what the law requires. (emphasis added)

There is an important distinction in the ruling. That
is the distinction between the road being incidental to mining
(or mining having a de minimis impact on the road) as opposed to
incidental use of the road. Judge Flannery ordered the
definition to be remanded because, instead of focusing on whether
the road was "directly, rather than incidentally, part of the
mlnlng operation," the definition focused on "whether public use
is more than incidental." When a road is reviewed for
consideration as a public road exempt from permitting, the road
status, not just use, should be considered.

Furthermore, it is important to understand that Judge
Flannery did not establish or otherwise give deference to a road
criterion which evaluated incidental or de minimis use. He
simply rejected OSM's argument for the criterion. The Kunz
Memorandum recognizes this when it states with respect to the
remand:

Judge Flannery was not attempting to definitively define
criteria that must be used to determine what constitutes a

public road. (emphasis added)

More recently in Harman Mining Corp. v. Office of
Surface Mining Reclamation and Enforcement, the court considered
numerous factors or criteria in determlnlng that the road in
question qualified as a public road and was not subject to
permlttlng. The criteria used by the court in its analysis
included:

. Jurisdiction,
. Responsibility for maintenance,
. Construction standards, and

8
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° Public Access

The incidence of public versus private use was not a basis for
the decision although evidence of use was introduced by parties.
The IBLA has since adopted the analysis of the court in Harman
Mining Corp. v. Office of Surface Mining Reclamation and
Enforcement in its determinations regarding public roads, placing
no weight on evidence of incidence of use. Therefore, to use a
criterion based on "incidental use" for the Utah Program is
inconsistent with case law. This criterion, as currently stated
in the Utah rule, will not be weighed in the determination of
public road status and permitting requirements. Furthermore, the
clause (part c of the Public Road definition) has been deleted by
the Board through emergency rulemaking, in order to ensure that
the Utah program is no less effective than and no more stringent
than the federal progran.

Consider other relevant state statutes or case law on the subiject
of public roads (3)

Consider any other relevant facts and circumstances regarding the

particular situation (4)

The Kunz Memorandum provides a list of suggested
criteria which could be used in the case-by-case evaluation (p.
16-17). Those criteria mirror those listed in the above Summary.
However, Kunz is also careful to avoid inappropriately
prescriptive terms.

The listed criteria must not be considered in a vacuum.
...Accordingly, the listed criteria must be considered
in the context of (the) statutory provision. (p. 16)

In addition, other relevant State statutory or case law
on the subject of public roads should properly be
considered in the decision-making process. As the
facts and circumstances of a particular situation
dictate, other relevant factors should also properly be
considered. (p. 17)

For example, one consideration would be whether the
coal operator has the authority to deny the public access to the
road. In the context of the disturbed area of the mine, when
located on public domain or national forest land, it is clear
that the operator can, for health/safety reasons, deny the public
access to the "public land" during the life of mine. Now,
consider public access in the context of a road. If a road on
public domain or national forest land provides for public access,
can the operator deny access to the road by the public if the
operator desires to have sole use of the road, or would the
operator be required to construct a separate road? If public
access cannot be denied, then a road is a public road.

9
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ATTACHMENT 2

Surface Mining Control and Reclamation
Act
30 CFR §701.5: Definitions

Public Boad - no definition

Affected Area means any land or water
surtace area which is used to facilitate, or
is physically altered by, surface coal
mining and reclamation operations. The
affected area includes the disturbed area;
any area upon which surface coal mining
and reclamation operations are
conducted; any adjacent lands the use of
which is incidental to surface coal mining
and reclamation operations; all areas
covered by new or existing roads used to
gain access to, or for hauling coal to or
from, surface coal mining and
reclamation operations, except as
provided in this definition; any area
covered by surface excavations,
workings, impoundments, dams,
ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden
piles, spoil banks, culm banks, tailings,
holes or depressions, repair areas,
storage areas, shipping areas; any areas
upon which are sited structures, facilities,
or other property material on the surface
resulting from, or incident to, surface coal
mining and reclamation operations; and
the area located above underground
workings. The affected area shall include
every road used for purposes of access
to, or for hauling coal to or from, surface
coal mining and reclamation operations,
uniess the road (a) was designated as a
public road pursuant to the laws of the
jurisdiction in which it is located; (b) is
maintained with public funds, and
constructed, in a manner similar to other
public roads of the same classification
within the jurisdiction; and (c) there is
substantial (more than incidental) public
use.

Utah Coal Mining and Reclamation Act
Utah Admin. R. 614-100-200: Definitions

Public Road means a road (a) which has
been designated as a public road pursuant:
to the laws of the jurisdiction in which it is
located, (b) which is maintained with pubilic
funds in a manner similar to other public
roads of the same classification within the
jurisdiction, and (c) which meets road
construction standards for other public
roads of the same classification in the local
jurisdiction.
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Road means a surtface right-of-way

for purposes of travel by land vehicles
used in surface coal mining and
reclamation operations or coal
exploration. A road consists of the entire
area within the right-of-way, including the
roadbed, shoulders, parking and side
areas, approaches, structures, ditches
and surface. The term includes access
and haul roads constructed, used,
reconstructed, improved, or maintained
for use in surface coal mining and
reclamation operations or coal
exploration, including use by coal hauling
vehicles to and from transfer, processing,
or storage areas. The term does not
include ramps and routes of travel within
the immediate mining area or within spoil
or coal mine waste disposal areas.

Road means a surface right-of-way for
purposes of travel by land vehicles used in
coal exploration or coal mining and
reclamation operations. a road consists oaf
the entire area within the right-of-way
including the roadbed, shoulders, parking
and side areas, approaches, structures,
ditches, and surface. The term includes
access and haul roads constructed, used,
reconstructed, improved, or maintained for
use in coal exploration, or within the
affected area of coal mining and
rectamation operations, including use by
coal hauiing vehicles leading to transfer,
processing, or storage areas. The term
does not include roads within the immediate
mining-pit area and may not include public
roads as determined on a site specific basis.
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ATTACHMENT 3

"Public Road" means a road (a) which has been designated as a public road pursuant
to the laws of the jurisdiction in which it is located, (b) which is maintained with public
funds in a manner similar to other public roads of the same classification within the
jurisdiction, {e) for which there is-substantial (more than incidental) public uss), and
e} (c) which meets road construction standards for other public roads of the same
classification in the local jurisdiction.

"Road" means a surtace right-of-way for purposes of travel by land vehicles used in
coal exploration or coal mining and reclamation operations. A road consists of the
entire area within the right-of-way including the roadbed, shouiders, parking and side
areas, approaches, structures, ditches, and surface. The term includes access and
haul roads constructed, used, reconstructed, improved, or maintained for use in coal
exploration, or within the affected area of coal mining and reclamation operations,
including use by coal hauling vehicles leading to transfer, processing, or storage
areas. The term does not include roads within the immediate mining-pit area and may

not include public roads as determined on a site specific basis.
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March 22, 1991

CERTIFIED RETURN RECEIPT REQUESTED
NO. 540 714 135

Mr. Allen Childs

Genwal Coal Company, Inc.
P.O. Box 1201

Huntington, Utah 84528

Dear Mr, Childs:

Re: Crandall Canyon Mine. ACT/013/032,_Emery County, Utah

Effective February 25, 1991, the Board of Oil, Gas and Mining adopted emergency
rules dealing with the definition of "Public Road” and "Road.” These terms as defined
In the emergancy rulemaking ars:

"Public Road" means a road, ga) which has been designated as a public road
pursuant to the laws of the jurisdiction in which it is located, (b) which is maintained
with public funds In a manner similar to other public roads of the same
classification within the ?urisdiction, and (c) which mesats road construction
standards for other public roads of the same ctasslfication in the local jurisdiction.

"Road” means a surfacse right-of-way for purposes of travel by fand vehicles used
in coal exploration or coal minln? and reclamation operations. A road consists of
the entire area within the right-of-way including the roadbed, shouldsrs, parking
and side arsas, approaches, structures, ditches and surface. The term m.cluc'ies
accass and haul roads constructed, used, reconstructed, improved or maintained
for use in coal exploration, or within the affected areas of coal mining and
reclamation operations, including use by coal hauling vehicles leading to
processing or storage areas. The term doss not include roads within the
immediate mining-pit area and may not include public roads as determined on a
site specific basis.

In order to make a finding that a road Is a "public road" and not permittable under
the Utah Coal Regulatory Program, DOGM must conduct a site-spacific analysis of
roads leading to permitted sites.

Speclfically, | am asking for information on the Forast Devalopment Road In
Crandall Canyon, crossing portions of Sections 4,5,6, Township 17S, Range 7E, SLBM.

AN QU OpLOnL -ty emEpiy A




Page 2 ‘ ’
Mr. Allen Childs
March 22, 1991

In order to facilitats this analysis, you will need to securs a letter from the U. S.
Forest Service discussing the following toplcs:

1. The above-referenced road is/ls nat a.ouklic road pursuant to the laws of that
agency.

2. Ifdesignated a public road, when was the designation first established?

3. How do construction standards for the Crandall Canyon Road compars with
simitarly classified roads with in the Manti La Sal National Forest?

4. What agency establishes construction and maintenancs standards for this
road?

S.  Are thers legal Instruments that guarantss Genwal's following performance
standards established by Manti La Sal National Forest?

6. Does Gsnwal Coal Company havs the authority to deny public access to the
Crandall Canyon Road?

7.  Wilthe designation of this road (as a Forest Development Road) changs
after reclamation of the Crandall Canyon Mine?

8. Will the physical character of this road changs after ths cessation of mining.

9. Who will be responsibls for makln% the changes, and what entity will ensure
the adequacy of the post mining changss?

Please fes! fres to call Lowell Braxton or Ron Danlels, if you have questions about
this process.

Sinceraly,

Lor

Lowell P. Braxtgn
Associate Director, Minlng

vb
cc: B. Nislson

R. Danlgls
MI78/80881
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allen Childs, Genesral Maragsr
Crandall Canyon Mirma

2.0, Bex 1201

funtingzonm, Utah 84528

ne &re in Teceipt of your 3/27/91 lerrer Tequesting inforzatiecn abeu: the
Crandell Canyor Road (Toress Jevelopment R2czd =50248), Specific responses to
your quastions ars as follows:
1. The above-raferancad vgad 15/1s not z public road sursuzis to =ha laws
¢ cthat agency

The Crandall Canvoa road is a TForest Development Road under the
jurisdiction of :the Manszi-LaSal National Forest. TForest Develcpment
roads are not classified as public roads because their use can be
limiced and/er restricted in accordance wich 35 CSR 212.7,

2. If designatad z oublie road when was the dasimmazion first
&stapiished?
—cfoorsaecy

Tnis road prevides zccess for adainistration and use of all National
Forest resources. Records indicaze the rozd has been in existence
since the 1930's, providing public zccess.

3. How do comstruction standards for the Cramézll Canven Road compare
With similarly clzssifiasa rcads wicthin the Manti-LaSai Natiomal
roresc?

oo =Se

Construction standards oa this road are identical to similar roads
that carry similar crafsic. Traffic type/volume is the 3asis for
determining design scandards.

4. What agenev estzblishes construction and naintenance standards for
this road?
ZiiLs 1oad:

The U.S.D.A., Fores: Service, Manti-LzSal National Fores: establishes
and adminiscers construction anéd meainTenance standards for this and
other Forest Development Roads.

5, Are there legal instruments that guarances Genwal's following
periormance stardarcs established bv Manci-Lz Szl Naciomal Foresc?

Yes, see attached copy of the Road Tse Permit which authorizes
nonexclusive use of the Crandall Canyon Road. The permit requires &4
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Sincerely,

v.

- - —nm e - J . = - 2 - TaA T »
otner Instruxencs (not &ttacned; ! use plans (izezm 2), pus.ic Liabilicy
~Asurance (izem 3), & serfommasce heond (izez 7), and a reslamaczion
. o
oond (izam 13)

- ~ ~aal - - - : 1 I - -
=083 vsnwal Cozl Compamy “zva <hka aushoricy <o demy =aublis ascazs <o
TaR pulliic?

AT ; 3 3 \ -, ol = a - {

<0 (S22 lfew 4 of parziz) -%8 rotest Supervisor e¢f the Mansi-La Sa
- . - — . - - ) - ——— - o
National Foress: is =has SToy com2 thal can restrict any type of use of
- . —~— - - - S—— -~ -~ -

-11§ Toad pursuant o 35 CFR 1137

ill cthe desisnzcia= cf hi ozd (a

No. s notec above, the Crandall Canyon Xoad has historiczlly baen a
Foras: Developzent 2o0ad and i1l comtinue To provide public access in
the foreseseable futura

-t T,

11 <he physical charzcea- o this rozd chanze after cessa=ion of

Yes. The rozd fezplats will 32 modifisd to meet traffic types/voluzme
forscast after nining.

wae will be resporsible for zakinz the chances and whac enticy will
3¢ r gasg?

The Maati-la Sal National TForest has the ultizate authecrizy and
responsibility for road maincenance and reclamation. Arrangements
nave been made with Genwal Coal Company To conduct these activities
uader terms of the Road Use Permic zpd they are bonded =6 that
effecs. The TForest Service zegularly conducts Inspactions to ansure
compliance with permit terms and will ensure the adequacy of post
mining changes.

Sesitate o contact this office in the case chat furcher questicns arise

the Crandall Canyon Road.

/s8/Aarondcwe

for
GEORGE A,
Foresc sup

MORRIS
ervisor

ce: D-3 v////

V. Nowak:ecm
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Division Director 8 801-538- 5340 l)y[{; !

ARpril 298, 1991

W. Hord Tipton

Deputy Director

Office of Surface Mining
Department of the Interior
1951 Constitution Avenue NW
Washington D.C. 20240

Dear Mr. Tipton:

Re: Appeals cf Ten-Day Notice Responses

IDN 91-02-246-2 TV2, Crandall canycn Mine
TDN 91-02-116-3 TvVI, Cottonwood[ﬂilbg:g Mine
TDN_91-02~246-1 TV1

e Creek

The purpose of this letter ig to appeal the inappropriate
responses by OSM-Albuquerque to the above-referenced IDNs which
have been issued to the Division. The initial Division response
to the TDNs and AFO's responses to the Division are attached.
Also attached is osM's April 18, 1991 letter regarding roads,

The -Division hereby requests that you vacate the TDNs and
forego any further TDNs regarding permitting of roads until the
state and 0SM have completed their review and approval decisions
concerning rulemaking/program amendments. The justification for
this recommendation is presented in the initial responses from

the Divisioen (attached) and the following reaction to the AFO0's
responses.

1. The AFO's misinterpretation of the status of the record
on haul roads in Utah is disingenuous at best and
borders on dishonest,

2. AFO assumes that the Division has already made
decisions regarding roads. This is simply not true,
The purpose of the state rulemaking is to provide
authority and information for such revievs,

3. AFO was informed by the Division in March that the
draft roads policy which it reviewed in its March 5,
1991 letter was not the same policy which was
referenced in the state's rulemaking. AFO had been

sent a copy of the final policy and proposed rule. Bob
Hagen informed me that he was aware of the distinction

an equal appontynily employar
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Page 2
Hord Tipton
April 29, 1991

between the draft and final policies and that any
comments on the final policy would be reserved for the
Program amendment review, However, AP0 continues to
reference the draft policy and its March 5, 1951 letter

rather than the final policy. There aye important
differences,

4. The Division has not categorically excluded public
roads from permitting.

5. The Board's émergency rule puts the state in compliance
with its own rules and statutes and allows the Division
to make the requests for information which are
necessary to evaluate the roads in questiocn.

6. The Division can take no other action in respcnse to
the TDNs until the rulemaking/progran amendment process
is complete. Furthermore, OSM has received comment
from more than one respondent to the Program amendment
stating that any road permitting actions taken by the
Division during the term of the energency rulemaking.

should be overturned. This should extend to TDN
responses.

Thank you for your consideration of these concerns.

"\i

est regards,
’

Dianne R. Nielson

Director
1sj
€c: R. Hagen
T. Mitchell
L. Braxton
R. Daniels

DN37
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Dianne R. Nielson, Ph.D.

Director, Division of Cil, Gas,
and Mining

3 Triad Center, Suite 350

355 West North Temple

Salt Lake City, Utah 84180

Dear Dr. Nielson:

This is in response to your April 29, 1991, request for informal
review of the Albuquerque Field Office (AFQ) Director’s .
determination that your agency has not taken appropriate acticn
or shown good cause for not taking appropriate action with
respect to both parts of ten-day notice (TDN) number 91-92-246—
002 (Genwal Coal Company’s Crandall Canyen Mine). The flrst part
of the TDN alleges that the permittee failed to first obtain a
permit from your agency prior to engaging in and carrylng out any
coal mining and reclamation operations, in accordance with Utah
regulations at R614-300~112.400. The surface coal mining and
reclamation operation in question pertain to a haul and access
road. The second part of the TDN alleges that the permittee
failed to prevent, to the extent possible, additional
contributions of sediment to Streamflow resulting from use of the
haul road, violating R614-301-742.111.

In your request for review, you ask that I vacate the TDN because
your agency can take no further action in response to tpe.TpN
until your pending progranm amendment concerning new definitions
of “road” and "public roag" is finalized by the Officea of Surface
Mining Reclamation and Enforcement. You maintain that approval
of this proposed amendment is necessary before your agency can
request information needed to evaluate the roads in question.
Finally, you contend that issuance of the TDN so soon after
promulgation of emergency rulemaking and submission o§ the.
Program amendment denies your agency reasonable time in which to
manage and enforce its pregram.

Notwithstanding your proposed program amendment, I cannot vacate )
the TDN since I anm charged by regulation to dispose of each TDN

appeal before me by affirming, reversing, or modifying the

written determination of the Field Office Director based on the
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facts surrcunding the alleged violaticnrs). Moreover, I cannot
agree with your argument that your agency is without authority
under the approved Utah Program to make a determination whether

the road in question needs to be permitted.

The determination of whether a particular rocad associated with a
mining operation is required to be permitted must be made on a
case-by-case basis by the regulatory authority relying on the
plain language of the State program counterpart to the definition
of "surface coal mining operationsg" under section 701(28) (B) of
the Surface Mining Control and Reclamation Act (SMCRA). The Utah
counterpart at 40-10~3.(18) (b) is identical to tha definition in
section 701(28) (B) of SMCRA. Both definitions specifically state
that surface coal mining operations include "all lands affected
by the construction of New roads or the improvement or use of

existing roads to gain access to the site of such activities and
for haulage...." )

In applying the Utahn definition to the instant case, I considered
all available facts in the record such as the purpose of
construction, who constructed the roads, the relationship of the
roads to the existing public road system, the current use of the
roads, and the reconstruction, improvement, and maintenance of
the roads. 1In the case of the Crandall Canyon Road (Forest
Service Road No. 50248), the record shows that the road begins at
State Highway 31, Crosses the Huntington Creek, and dead ends at
the mine site, approximately 1.5 miles in length. The road was
originally a 15-20 foot wide Forest Service jeep trail, leased
under a special use permit to Genwal in which the company was
required to perform all maintenance. The road was reconstructed
in 1981 by Genwal, widening it to 35-50 feet and providing an 8
inch gravel base. The bridge across the creek was also
reconstructed by Genwal at their expense, expanding it to two
lanes, 60 feet wide. These improvements were made by the company
to facilitate coal haulage, and is used almost exclusively for
access and coal haulage by the coal company.

Based on the foregoing facts, and in the absence of any specific
information provided by your agency which would demonstrate that
the Crandall canyon Road does not fall within the definition of
"surface coal mining operations," I find that the road is within
the jurisdictional reach of the Utah program. Similarly, you
have provided no information to refute the observations in the
record that additional contributions of sediment have occurred
through use of the road. Accordingly, I hereby affirm the
determination of the Albuquerque Field Office Director with
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regard to both violations, and hereby order a Federal inspection.
That inspection will address the need to revise the permit to
include the road referenced in the ten-day notice and also
address the performance standard violation.

Sincerely,

W. Horg Tipton

W. Hord Tipton
Deputy Director .
Operations and Technical Services

cc: Genwal Coal Company .
P.0. Box 1201
Huntingteon, Utah 384527

Robert H. Hagen
Directer, Albugquerque Field Office

Nina Rose Hatfield
Assistant Deputy Director
Operations and Technical Services

Carl C. Close
Assistant Director, Eastern Suppert Center

Raymond Lowrie
Assistant Director, Western Support Center

Joel Yudson
Assistant Solicitor, Regulatory Programs
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Reply to:

Date:

Mr, Lowell Braxton, Assoclate Director
Division of 0il, Gas, and Mining

Utah Department of Natural Rescurces
355 West North Temple

3 Triad Center, Suite 350

Salt Lake City, Utzh 84180-1203

Dear Lowell:

2820 .

June 7, 1931

We have reviewed the May 31, 1991, letter directed to the Division of 011, Gas,
and Mining from W, Hord Tipcton, Deputy Director, Reclamation and Enforcement,
0ffice of Surface Mining, in which a Federal inspection has been ordered at

Genwal Coal Company's Crandall Canyon Mine,

Regrettably, many of the facts used to support the jurisdictional determination

are not correct and warrant clarification:

I. The Crandall Canyon road, Forest Development Road (FDR) 50248,

continues past the mine site and terminates at a

trail head/parkiﬁg'

facility vhich provides the public with access to unroaded National

Forest System lands.

I1. Genwal Coal Company's use of the Crandall Canyon

Road is permitted

under’ a Forest Service Road Use Permit which authorizes non-exclusive

commercial use of FDR 50248,
road maintenance commensurate with their use,

The permit requires Genwal to perform

111. The Road Use Permit includes requirements to reconstruct FDR 50248 to
accomrodate projected traffic types/volumes including pavement (to be
placed this summer), reclamation requirementa which include reducing
FDR 50248 width of travelway, and bonding requirements to ensure

performance of permit requirements.

It should be noted that the road

and bridge were reconstructed to a double lane (24' travelway) width

and 15 scheduled to be narrowed to a single lane
conclusion of mining activity.

The Crandall Canyon road is a Forest Development Road that

(14" travelway) upon

has historically

provided access for management ard use of National Forest System lands. The

road 1s managed by and under Jurisdictional control of tha
consistent with 36 CFR 212,

Forest Service

The Forest Service reserves it's authority to

manage/control Forest Development Roads as provided by statute and will not
consent to their being incorporated into the mine permit area,
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Additionally, our records Indicate thia jurisdictional {ssue was addressed at
the time the Crandall Canyen mine was initially approved. Enclosed is a copy of
correspondence received from the Gffice of Surface Mining, Reclemation and
Enforcement, dated June 26, 1981, stating their office has no Jurisdiction over
Forest Development Roads. It is also noted that the original Crandall Canyon
Mine Fermit issued by the Offlce of Surface Miring on November 24, 1982,
determinied that the Road Use Permit/Forest Service jurisdiction is consistent
with the Surface Mining Control ard Reclamation Act.

We feel the 1ssuance of the Ten Day Motice was inappropriate in that it was
outside the authority of the Office of Surface Mining's inspector as the
Crandall Canyon road is under the jurisdiction of the Forest Service. Whenever
items needing correction are found by mine inspectors, our office should be
notified so corrective action can be initiated. It would be beneficial if the
federal inspectors would contact us when an Inspection is planed 20 our minerals
personnel could participate in oversite inspectlons.

If you have aﬁy'questions, give us a call at the Supervisor‘s Office in Price,
Utah.

Sincerely,

yawys

for
GEORGE A. MCRRIS
Forest Supervisor

Enclosure
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L : ullCEIvED
United States Department of the Intefiditm-usa ne,
) OFFICE OF SURFACE MINING
Reclamation and Enforcement
BROOKS TOWERS
1030 15TH STREET
DENVER, COLORADO 80202

......

o
Junie 26, 1981 [ T77 T
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Carolyn R.‘johnson
1740 High Street /
Denver, CO 80218 ‘ A

Re: Citizen's Complaint, dated June 8, 1981

Dear Ms. Johnson:

This office has contacted Mr. William Boley of the U.S. Forest Service,
Manti{-LaSal National Forest, concerning the construction activities addressed
in your letter of June 8, 1981. Mr. Boley was aware of the activity which
was taking place. According to Mr. Boley, Genwal Coal Company has acquired -
e2ll necessary permits required by the U.S. Forest Service to conduct :
construction activities associated with the forest development road, which
includes the bridge constructfon activities which were observed June 8, 1581.
Mr. Boley submitted copies of two letters to this office which address

the CrandaLi.Canyon Road constructicn activities (coples enclosed). -

Mr. Boley was informed of your concerns and trequested that you contact
im £f you have any further questions concerning this situation (William

Boley, Manti-laSal Narional Forest, 599 West Price River Drive, Price, Utah
84501, (801) 637-2817).

As addressed in the enclosed copy of the letter dated May 20, 1981, from the
U.S. Forest Service to the State of Utah, OGM, "“Management of the Forest
Developuent System remains with the Forest Service for all areas of
administration, wmaintenance, coastruction, reconstruction, closure, and
removal.” This office is of the opinfion that it has no jurisdiction over
the area in question and would recommend You contact Mr. Boley at the above
address, 1f you have further concerns Ln this matter.

Please be advised, that the State of Utah, OGM Division, and OSM have both
received propesad min{ng and reclamation plans from Genwal Coal Coapany for
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proposed aining operation; further up Crandail Canyon. These ﬁroposals are -
presently being reviewed. The ares addressed in your latter of June 8, 1681

:
{s not addressed as part of tha submitted mining and reclamatfon plans.

Sincerely,

! :
S
0. Larry Da;z

Reclamation Specialtst

Enclosures

cc: Robert Yuhnke
«William Boley, U.S.F.S,
Jim Smith, OGM
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* Depurtment of Forest Manti-La Sal

399 West Price River-pr.
~agriculture Saervice

~Nacional Forest Price, Utah gauz01

nyn
EXHIBIT "K Reply eo: 2820

Date: June 10, 1%91

Mr. Robert H, Hagen, DPirector
Albuquerque Field Office

Office of Surface Mining

625 Silver Avenue, SW, Suire 310
Albuguerque, Now Mexico 87102

Zear Mr. Hagen:

Enclosed find a Copy of our June 7, 1§91 letter to the Utsh Division of 0il,

Gas,and Mining relating to the Crandall Canyon Road, Forest Development Road
(FDR) 350248,

£s ncted {n the abova mentioned letter, FDR %53243 ls managed by and under the

jurisdictional control of the Foresc Service, Mauti-la $al Naticnal Forest,
This issue was srecifically addressad by Reclamation and Enforcement {n 1981.
Tour agency also cercified that the Roag Use 2ermic/Forest Service Jurisdiction
Was consistant with the Surface Mining Conmtrol and Reclanmat{on Act (SMCRA) 1in
1982 when the Crandall Canyon mine permit was issued. The only thing tkat has

changed in the 10 Years appears to be tha Interpretation of SMCRA Tegulations by
your office,

~

permitcing of mining operations {s tot {ntended to confliec wich the authority
and responsibilities of the Land Marag=menc Agency, Additionally, 30CFR701.5,
in the definition of Permit Area, provides for the exclusion of facilicies
bonded by other agencies from SMCRA permitting requirements, There appears to
Se adequate provisien within SMCRA and 0SM tegulations to acknowledge Foresc
Sexvice Jutisdicrion of FDR #50248 as it has been permitted and bonded by the
Manci-La Sal National Foregt consisteat witch 36CFR212/261.

It shculd alse he noted that SMCRA includes a prevision (702.b) stating that the

We reserva cur authority to manage/control Fores: development roads to ensure
access for management and use of National Forest résources. Wherever there {s a
need for use by the public or other commercial activities there is potential for
addicional lmprovements and/or shared raintenance activities. Our objective inp
retaining jurisdicrion is to accommedare these aon-mining uses and our abilicy
to assign developmenc/maintenance ¢osts based on rmraffic tYequirements,

We request you withdraw the notice(s} issued by your inspector relativas to
Forest Development Road #30268 due to lack of Jurisdiction. 1Tnitial contaccs to
discuss this matrer with Steve Rathbun of your office in April were not
productive. We alge note the record, as contained in Mr. W. Hord Tipton's
letzer to the Utah Division of 011, Gas, and Mining, is not aceurate. Wa would
prefer chis matter be resolved administratively without putting Genwal Coal
Company, Inc., in the middle of 4 Jurisdietional disputa,
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T> facilizate ctescelution, we have r

equested our Chief's Offlce to discuss this

If ycu have any questions please call Aarcn L.
Minerals, ar (801)637-2817.

issue with your Naticnal 0ffice,
Howe, Branch Chief Engineering and

/s/Aaron L. Howe
for

Georgs A. Morris
Ferest Supervisor

cc:
A . Howe

AHowe: gl




, _ @ ¢ EXHIBIT "L"
o @ State of Utah

DEPARTMENT (F NATURAL RESOURCES
Norman H. Bangerter DMSION OF OILx GAS AND M}NING

Governa?
Dee 2 Hansen 355 Wast Norin Tewsia :

Bxecutive Dirisor 3 Triad Canmer, Suite 250

Ganne R Nivison, Prp, § Ssi Cake Cy, Uisn patsg. 1003
Divhsion Dirrctop 80!-838-5340

June 19, 1991

Harry Snyder, Director

Office of Surrfaca Mining

1951 Constitution Avenue, N.W.
Washington, D.cC. 20240

The purpose of thig letter is to formally record with the
i e Mining (0SM) the state protest of the Hord
Tipton denial of Utah's informal appeals requesting vacation of
TDN 91-02-246-002 (Gerwal Mine), TDN 91-02~116-003 (Cottonwood/
Wilberg Mine), and TDN 91-02-246-001 (Deer Creek Mine)
TDNs were issued by the Albuquerque Field Office for fajlure to
permit roads. The informatioen concerning these TDNs ang their
informal appeals Should be available in the Washington office,
However, should it not te available, please notify me, and I will

immediately sce that copies of the hecessary information are
supplied.

This protest of the issuance of the IDNs and Hord Tipton's
reaffirmation is based on the fcllowing facts:

1. The Tipton response criticized the Division for failing to
provide any additicnal information regarding the subject
roads. However, the Pivisicn's appeals in all three cases
were based on the fact that 0SM was preenpting the state's
enforcement of itg regulatory program. Therefore, the
state's appeals were not directed to Specific data
concerning the irdividual roads.

2, The data which was Erovided by 0SM ia Kord Tipton'sg
responses to the appeals and which formed the basis for nis
denial of the appeals, are incomplete ang inaccurate.

3. The Tipton responsas inplies that permit decisions were hever

.made on the subject roads. In fact, all three mines are
federal mines, and OSM issued a permit Separate and distinct

20 covsl oppontunity employer




Page 2
Mr. Harry Snyder
June 19, 1991

from that lssued by Utah for each mine., 1p each case, at
the time of injtia] permit issuarce ang Tenewal, 0SM either
determined or concurred with the Division determination that
each rocad is g Public road not subject to Permitting. Since
that time, 0sM hag failed to defina changes in itg

public roads. This process has keen Preempted by osM's
TDNs. '

determinationg have not been legally available for reviewing
brevious publie rcags permit decisions due to delays by. osM

Utah's Program includes definitions of "affected area", ’
"roads"”, anq "public roads. " The definitions are nested
such that "affected arean includes the term "roads," ang
"roads" includes the term "puplie roads." The criteria set
forth in the Tipton Tesponse are inclugded in the definition
of "public road. w Hovever, osM has faijeq to approve or
disapprove the state's definition of "roadsn, although the
Program amendment has been before osy 3ince last fall,
Absent a definition of "road", theres is no operational
connection between the definitions ¢t “affected areagt and
"public roads,w Therefore, the state hag had no way to

legally use "public roaggt Criteria to reevaluate the permit
status of public roads,

The issuance of Tpys has heightened the conflict while
Preempting the state'sg authority te condust Case-by-casa
reviews of prior permit decisions which were originally made
by or endorsed by osM. a vacation of these IDNs will not

breclude 0SM's review Of the Division's roads determinations
during oversight.




Page 3
Mr. Zarry Snyder
June 19, 1991

Preemption of the state'g enforcement of its Yegulatory
program is an impertant lssue, one which jis fundamenta) to the
Thank

concept of gtate Primacy. hark you for your consideration of
this protest by the state of Utanh.

Best regards,
< A

e

Dianne R, Nielson
Director

kak

€C: H. Tipton
R. Hagen
T. Mitchel:
L. Braxton

Nevada Eleccric'Investment Company
: Pacificorp
DN91

LY
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Yay 20, 1981

-

Mr. Ron Danfels, Coordinator
State of Utah

Natural Rescurces Departwent

011, Gas, and Mining Division
1588 West North Tenple

Salt Lake City, Uta)y 84116

Dear Mr, Daniels:

In answer to your Tequess of 5/15/81, this memo will serve to clarify -

the status of the Cranda)l Canyon Road £50248, whick accesses the
prorosed Genwal Coal Mire, Your question was vhether or not the
Crandall Caoyon Road was 3 pudblic road, ' '

The Forest Sarvice designation of the r0ad in Crandall Canyon 1s as a
Forest Develspment Rong and one that appcars op our Forest Transporta-
tion System., It {s Bot a public road. 4 Forest Development Road 1s
a Forest road under the Jurisdiction of the Forest Service under the
authority granted by 23 ysc 101(a) (as &nended by the "Surface Trange
portation Act of 1578") and Psp 7709.16 05--2 60; ang 3G CFR '212.1(d)
{FsM 1023.4--16); 36 cFR 261.2(e) (rsu 1023.&-110); FS1 7705.21; and
FSi 6513.22b-1. A Forest Developrent Noad 1s one to which the Forest’
Service has ownership; that s, the road is on Kational Forest lands
or a formal ezgement hgs been granted to the Forest Service. The
public may use a Forest Development Road. Rowever, thisg privilege
ray be rcvoked ar any tige, Hanagenent of the Forest Developmeat
Systen Temains with the Forest Service for all areas of administra-
tion, maintenance, construction, Teconstruction, closure, and Temoval,

To differencia:e, 3 public road is a road wvhich was constructed prior
to che reservatfon of the Mationz)l Torest (on Yationzl Torest lands)
for wnich the public right—of—vay has been accepted by a pudblic road
agency (43 USC 932). 1n the absence of 3 public road agency, the
Feregt Service bay—and often does—-assume juristiction to exercise
kanagenent aod mafntenance activities on the road,. Thus, 2 publie
road may also be designated 3 Forest Develapment Road; however, zu-
thorities are limited. '

A private road 1s one across private lands upon vhich a publie right
(43 USC 932) does net exist, or for wvhich a right~of-vay across
National Forest lands has baen 8ranted to a private party, or for
vhich a Class D special use permit has been 1ssued.
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Sy There a:a,‘éf courge, many veriations and contingencies chat'éovern the
administration of these roads as desipgnated. An in-depth review 48 often

necegsary before one can be certain of the Forest Service rasponaibility
or authority.

You may also be interested in knowing that the leasing or mining of
minerals or other commodities Joes not ‘change the status of roads, as
they have been established other than may be prescribed by the Foreat
Service. In some fnstances, the Forest Service has given rights—of-way
to public road egencfes when the traffic becomes predominantly commercial

or when highways are constructed and ROW'a are regquested by 2 public road
agency.

Sincereiy.

Al / '; £
'l',‘ . ¢ Foy,
b, _{é. ol .‘.i.'

for
RCED C. CIRISTENSEY
Forest Supervisor

Nﬁboley:ps
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EXHIBIT "N" '

— . —_
i
| U.S. DEPARTMENT OF THE INTERIOR i
i Otfice of Surtace Mining Raclamation and Enforcement !
MODIFICATION OF NOTICE OF VIOLATION OR CESSATION ORDER
T Name X Permittee | Originating O'tice Adareas ﬁ;
i Genwal Coal Company (" No Permit I :
T2 maiing Address | USDI-OSM
i | Albuquerqua Field Office
l P.0. Box 1201, Huntington, UT 84527 | 625 8ilver Ave,, SW
3 Nameof Mine “ Surface i Other (Spoctlw? Suite 310
Crandall Caayon X Undergroung —_ Albuquerque, M 87102
4. Telephone Numbaer s, County . State Telephone Number
{
6 Operator's Name 8. Dale of Inspection mafiled from
Same as above 06/26/91 Alb. on Cr/u#‘
7. Malling Addaresa 2. Time ot inspection
Fom ______om To____'m
10. State Permit NUmbDar 11. NPDES Number 12. M8HA |0 Number 13. OSM Mine Number
ACT/015/032 42-01715 N/A
ACTIONS TAKEN
i

Authonty: Under the authorit

0f 1877 (P.L. 95-87;

y of the Surtace Mining Control and Reclamation Act
30 U.S.C. 1201) the following action is taken:

14. Notice of Violation Number ; Oatea 18. Cessation Order Number | Datea
91 =02 T 244 3 L 6/26/91 i
18 VIGLATON __ L or 1 1S MOGIFIED: (eacribe Action and Justity)

ACTION REQUIRED

(4) cease the further conatruction o
permittad in accordance vith t
videning and paving activities

Justification: To abate the USFS &

harm resulting

17. VIOLATION ostandall a b AIERE AR5 S 578 40 Justity)

18. VIOULATION OF

{8 MODIFIED: (Oescrive Action ana Justity)

T improvement of tha access/haul road uncil

he approved State program; excapt those road
required, and approved by the U.3. Forest Servica.
OSM concarna for public safety and environmentcal
from additional contributions of sediment entering

19. Print Name of Austhorizeg Representative

avy Frits

| Identitication Number
1
!

24

L

‘ 20. 8iggature of Aut'@lz:g‘ Representative

Effactive Date

SR—

vt ¢ .L%-
Copy Clatnbution, waomr #iles. QIGMRemitise, Yailow Assensment Gttics, Pink Fisis QHics. Graen-inspsciar
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